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organisms (biological mass transport'®), notably bacteria, although the
possibility of bacterial transport of dumped radionuclides has not been
investigated. As the wastes move to higher trophic levels in the food
web, they become concentrated through the process of biomagnifica-
tion, because the same quantity of radionuclides are now fixed in a
smaller total biomass. The radioactive materials produce particles and
rays that are toxic to living animals, especially juvenile forms,!’ causing
damage to the genetic material on which life is based. The radionuclides
originally ‘disposed’ at sea can thus return to humans in seafood, by the
operation of closed cycles of which humans are an integral component.

All natural cycles are linked by ‘transfer functions’ of variable
strength. In any complex ecosystem, therefore, everything is ultimately
connected with everything else. Because these couplings are not fully
understood, it is impossible to foresee fully the impacts of introducing
any toxic materials into oceans. Radionuclides dumped at sea in large
quantities, for example, could theoretically have an impact on the life
cycle of phytoplankton which converts carbon dioxide to atmospheric
oxygen. The difficulty of understanding these complex ecosystem
interactions contributes to enormous scientific uncertainty regarding the
impacts of wastes entering the oceans.

The evolution of marine pollution policy

The oceans have always been used as a waste repository by human
societies. In pre-industrial times, total toxic waste generation was small
in comparison with global limits, and wastes were managed under the
permissive ‘dilute and disperse’ philosophy. Corollary concepts included
the idea that wastes could be permanently ‘disposed’ of in the seas, and
the idea that the oceans have an ‘assimilative capacity’ for toxic wastes.
The economic incentive for such ideas was externalization of costs to
waste-producing nations. Use of the ocean option was believed to
bestow economic advantage upon the producing nation, while minimiz-
ing costs by distributing them more broadly. The political motive was
equally simple; waste-producing nations are motivated to use the ocean
because hazardous wastes threaten the health and well-being of their
domestic populations, creating pressures for exportation. The legal onus
of proof was placed upon potential victims of pollution; a particular
waste management practice was deemed acceptable unless proven
dangerous.

Now, however, toxic waste generation is large in relation to planetary
limits, and the earlier policy rationale requires re-thinking for at least
four reasons. First, the fate of toxic wastes entering the seas is not fully
understood, and therefore the risks cannot be assessed confidently.
Second, some wastes persist for long periods — up to hundreds of human
generations — and contemporary human institutions are not designed to
deal with such long-term impacts.'® Third, the impact of some waste
forms can be so great as to threaten life on earth, and there is no
precedent in the human experience for coping with impacts of such
magnitude. Fourth, there is an increasing realization that all ecosystems
are intimately interconnected. The seas bathe all shores, including those
of the polluter.

These realizations are prompting the evolution of new waste
management principles, including source reduction, the ‘isolate and
contain’ philosophy, and the related ‘precautionary principle’. It is
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recognized increasingly that wastes introduced into the seas are not
‘assimilated’ but recirculated, and that ‘disposal’ in a closed system is a
misnomer. In economic terms, increasing scarcity of the resource — in
this case the common property of the oceans’ capacity to absorb wastes
— has created a common property externality and the consequent
incentive for regulation of the resource. Economic advantage may not in
fact accrue to nations that exercise the ocean option, however, for three
reasons. First, use of the option encourages other nations to do likewise,
reducing the advantage to each and increasing the net detriment to all.
Second, use of the ocean option creates a disincentive for source
reduction. And third, use of the ocean option discourages development
of economic land-based alternatives. Political resistance to the use of
the ocean in national waste management practices has arisen in
internaticnal fora, where the majority of nations have joined forces to
forestall use of the ocean option. Legal history has been made by a shift
in the onus of proof, which rests increasingly upon potential polluters;
increasingly, a particular waste management practice is deemed
unacceptable unless it is first proven safe.'

The signs of such change in global marine pollution policy include the
recent formation of the Basle Convention for the Transboundary
Movement of Wastes and their Disposal, which attempts tc impose at
least minimal regulatory standards on the export of hazardous wastes
from producing nations; and the rapid evolution of the LDC from a
regulatory role to an increasingly effective body for prevention of
dumping at sea, in which social, political, economic and ethical
considerations are taken into account in international waste manage-
ment decisions.

It has been suggested that these events represent a weakening of the
‘scientific’ basis of international waste management.”’ An alternative
view, however, is that events within the LDC have not affected its
scientific basis, but simply affirmed in the international context what has
been practised domesticaily for years, namely, that science cannot alone
form the basis of the value judgements that ultimately underlie waste
management practices. Prior to the evolution of the LDC, scientific
arguments were frequently used as post fioc rationalizations for waste
management policies that were motivated, in the first instance, by
domestic economic and political pressures. The present posture of the
L.DC recognizes that science can inform choices, but human beings
guided by value judgements must make them. This position is more
consistent with the scientific uncertainty that characterizes ocean
processes.

The international policy framework

The uncertainty, longevity, magnitude and interconnectedness of toxic
waste impacts have coliaborated to create, in this century, nearly two
dozen regional and global treaties and conventions for the regulation of
the marine environment.”! The pre-eminent international convention
regulating dumping of wastes into the oceans is the LDC, which entered
into force in 1972. As noted above, the LDC deals only with deliberate
dumping at sea, which it is increasingly prohibiting. In any case, the
authority of the LIDC is presently restricted to the 10% of wastes that
are introduced deliberately by dumping into the marine environment,
and most of these wastes are dredge spoils. Remarkably, there is no
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international convention regulating the other 90% of wastes introduced
into the seas — wastes from land-based sources — although regional
conventions and protocols address land-based sources to some extent.?

The recent history of international conventions illustrates that the
new principles of waste management and reduction have not yet been
fully incorporated into the international policies of all the nations of the
world. Some of the major waste-producing nations, whose domestic
waste management practices are most informed and restrictive, pursue
international policies that are much more permissive. The consequence
has been an impasse, reflected, for example, in the LDC, the Basle
Convention, etc, in which this small group of nations has regularly
opposed the precautionary approach to international waste manage-
ment policy advocated by the majority of nations. It is an impasse that
must be resolved before effective and concerted international marine
protection policies can be implemented.

A Convention for the Protection of the Oceans from Pollution

The LDC was formed in part to ensure international standards for the
regulation of ocean dumping. There is an even greater need for
international standards to protect the oceans from land-based sources of
poliution. The Law of the Sea (LOS) Convention provides conceptual
guidance to such a process, by acknowledging the obligation of nations
to protect and preserve the marine environment (Articles 192-196),
based on existing standards of appropriate international organizations
(Articles 197-201). The LOS does not, however, create such standards
or organizations, nor does it specify mechanisms for their implementa-
tion.

There is a pressing need for the formation of a new international
Convention for the Protection of the Oceans from Pollution {(CPOP).
The broader roie of CPOP would be to establish international standards
to prevent all ocean pollution, both from deliberate dumping at sea and
from land-based sources, on the basis of the precautionary principle.
The Convention could achieve this goal by linking the export of
production technologies to the export of appropriate waste reduction
and management technologies; by implementing the exchange of source
reduction and waste abatement technologies; and by facilitating global
adoption of clean production technologies. CPGP would thus serve in
part as an international clearing-house for technological exchange
aimed at reducing waste generation where feasible, and coupling
unavoidable waste production with the best available abatement
technologies. The resultant technology transfers would necessarily be
mainly from the industrial to the developing countries — simultaneously
protecting both from further degradation of the marine environment.

To establish an effective CPOP, several key problems must be
addressed. First, a scientific and technical basis for establishing
international standards must be buili. The existing work of GESAMP
provides a helpful beginning. But it is also necessary to establish the
source of ocean pollution from land-based sources {atmospheric and
terrestrial) in order to regulate these sources effectively.

Second, a legal framework for CPOP must be agreed. Existing
international Conventions, notably the LDC and L.OS, furnish a sound
beginning. Existing regional Conventions (OSCOM, the Helsinki
Convention, the Paris Convention), as well as UNEP’s Regional Seas
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Figure 1. Possible conceptual orga-
nization for a global oceans conven-
tion.

Note: This conceptual organization in-
corporates the existing Regional Seas
Programme of the United Nations Environ-
ment Programme (UNEP). Arrows signify
enforcement and cooperation in the ex-
change of information and technology. See
text for commentary.
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Conventions (Figure 1), provide useful precedents and preview the
problems that will have to be solved in creating a CPOP. A chief hurdle
requiring solution is the problem of national sovereignty over the
land-based sources that introduce national wastes into the international
commons of the oceans.

Third, viable solutions to ocean pollution require that the economic
benefits outweigh the cost. Protection of the oceans from pollution must
be made profitable, either by increasing the costs of pollution, or by
increasing the benefits of non-polluting alternatives. These aims can be
pursued by both political and economic mechanisms (eg a ‘polluter’s
tax’), and by technical means (eg development of alternative technolo-
gies that will eventually become economic). Such a marriage of ecology
with economics could prove to be the most significant environmental
milestone of the 20th century.

Fourth, an administrative mechanism for CPOP must be developed;
precisely how and where the Convention might be situated are matters
in need of further consideration. One possibility is expansion of the
existing LDC, which is currently under consideration by Contracting
Parties. A second possibility (not mutually exclusive with the first)
involves the Regional Seas Programme of the United Nations Environ-
ment Programme. In this case, the proposed CPOP would represent a
global ‘umbrella’ organization that establishes common standards, and
provides for coordination, enforcement and technological exchange
between the Regional Seas programmes (Figure 1). Yet a third
possibility is the formation de novo of a new UN agency designed
specifically for the protection of the oceans, with its own independent
directorate. Whatever the forum, its funding must be substantial, stable
and divorced from politics.

Fifth, international consensus on the need for such a convention must
be achieved. According to one view, regulation of land-based sources of
marine pollution is best achieved at the regional level, since inter-
regional differences are profound. While there is merit to this view,
ocean pollution is a global problem requiring global solutions. There is
substantial inter-regional transfer of ocean pollutants, and enforcement
and effective technology exchange require inter-regional communica-
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tions links that can be provided most effectively by a global convention
of the kind described above.

Finally, and perhaps most important, the aforementioned impasse
must be resolved. This can occur only when all nations come to
understand their capacity for environmental degradation, and the
consequent need for implementing the precautionary principle. A
change in national behaviour is required, such that national interests are
defined in terms of the global imperative for a sustainable biosphere. As
the Chairman of the London Dumping Convention, Mr Geoff Holland
of Canada, has written:>

The recognition that the planet Earth is one entity, and that anthropogenic
activities are capable of threatening the world environment as we know it,
automatically leads to the conclusion that all countries must work together for
mutual gain.

Conclusions

Humanity has developed an unprecedented capacity to destroy the
biosphere with its toxic waste products. As a consequence, previous
principles of waste management have become outmoded, and new
principles are required. As many have noted, the survival of our species
depends upon our recognition of our capacity to destroy the biosphere,
and upon our will to counter it effectively. Recent case studies challenge
the thesis of the ‘tragedy of the commons’ by showing that group
self-goverance can allow the maintenance of stable, harvested
ecosystems,”* but whether this can be accomplished on a global scale
rapidly enough to avert catastrophic degradation of the biosphere is an
open question. Establishing an effective international Convention for
the Protection of the Oceans from Pollution would represent a
significant step in this direction.
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